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INTRODUCTION

The South African government passed the Prevention and Combating of Torture of Persons Act 2013 which 
gave effect to the United Nations Convention Against Torture (UNCAT). The Anti-torture Act highlights the 
seriousness of the crime of torture through its harsh punishment of imprisonment up to life imprisonment, 
and by stipulating that there is no justification for committing a crime of torture (section 4(4) of the 
Anti-Torture Act). It also established the Independent Police Investigative Directorate (IPID) to investigate 
crimes committed by the police. 

However, while the legal framework to combat torture exists, it continues to occur frequently. In the 
experience of CSVR, torture is most often perpetrated by the police through excessive use of force 
during arrests, crowd control, police patrol and interrogation of criminal suspects. In South Africa torture 
happens in police cells, correctional services, other places of detention (or where freedom of movement 
is restricted), on the streets and in some cases in people’s private homes. Victims of torture in the post-
apartheid South Africa include arrested persons, criminal suspects, non-South African nationals and sex 
workers amongst others.  

The Independent Police Investigative Directorate (IPID) registers deaths in custody and allegations of 
assault, shootings, torture, rape and corruption against members of the South African Police Service 
(SAPS) and the country’s various Metro Police Services. The IPID received 6,122 new complaints by the end 
of the 2021 financial year on 28 February. Of these, 4,228 were assault cases, 353 were cases of death as a 
result of police action, 256 were cases of torture, and 80 were rapes by a police officer. 

Further to the issue of torture is also the problem of xenophobic violence, which continues to threaten 
the lives and livelihoods of foreign nationals in South Africa. Xenophobic violence has become a perennial 
feature in post-apartheid South Africa. The main characteristics of this type of violence include murder, 
assaults, looting, robbery, arson attacks (burning of people and property), displacement, intimidation and 
threats. While most often not perpetrated by state agents, the government has failed to provide adequate 
protection and, in some cases, have encouraged xenophobic violence. 

CSVR has identified 4 key challenges to effectively addressing these issues, which will be outlined in this 
briefing note: 

1.	 Investigation and prosecution of torture and ill-treatment

2.	 Prevention of torture and ill-treatment

3.	 Access to Redress and Quality Rehabilitation Services for Victims 

4.	 Xenophobic violence against migrants and refugees
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Investigation and prosecution of torture 
and ill-treatment

 PREVIOUS RECOMMENDATION
During the third cycle of the UPR, South Africa received and supported a recommendation to ensure that the Independent Police 
Investigative Directorate investigates all allegations of torture.

CURRENT STATE OF IMPLEMENTATION
The key state institutions responsible for monitoring, investigating, preventing and prosecuting torture include the Independent 
Police Investigative Directorate (IPID), the Judicial Inspectorate of Correctional Services (JICS), the South African Human Rights 
Commission (SAHRC) and the National Prosecuting Authority. As an overseeing body (in Section 206(6) of the Constitution), IPID has 
the legal mandate to receive, log and investigate complaints against police before making recommendations for prosecution to the 
National Prosecuting Authority (NPA) or for disciplinary steps to the SAPS. The NPA has a duty to prosecute cases referred to it by 
IPID and other oversight mechanisms. 

Many specialised agencies, such as the Directorate for Priority Crime Investigation (DPCI or Hawks), SIU, Judicial Inspectorate for 
Correctional Services (JICS), and the IPID refer their investigations for prosecution to the NPA. However, the NPA systematically fails 
to process and take action on cases concerning torture and other complaints about the police. The IPID annual report for 2020/21 
states that out of 1887 referrals from IPID to the NPA, 1478 are still waiting for a response, 369 have been declined, 34 have resulted 
in prosecution and six have been withdrawn.

The lack of prosecutions initiated by the NPA against police officers despite the many recommendations made by IPID fundamentally 
undermines the purpose of IPID, as articulated by the IPID Act, namely ‘to enhance accountability and transparency by the South 
African Police Service and Municipal Police Services in accordance with the principles of the Constitution. Furthermore, when police 
officials are not held accountable for crimes and rights violations it undermines trust in the police and ultimately its legitimacy.

Addressing impunity in the police requires close cooperation between SAPS, the NPA and IPID as there is a collective duty under the 
Constitution to hold perpetrators of rights violations accountable. One way to encourage this would be through clear regulations 
that direct state agencies on how to investigate and prosecute torture cases under the Prevention and Combating of Torture of 
Persons Act 2013. Another important element is to raise public awareness about their rights during policing so that there can 
be greater public scrutiny of the police. This would spell out the obligations of the different agencies and leave the NPA with no 
excuses to ignore cases against the police in the future.

 RECOMMENDATIONS

1. The South African Government should promulgate regulations to set standards, procedures, and processes to prosecute 
torture cases using the Prevention and Combating of Torture of Persons Act 13 of 2013.

2. The South African Government should implement a public information campaign about human rights in the context of 
policing and make public statistics on investigation, prosecution and convictions in torture cases.
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Prevention of torture and ill-treatment
 PREVIOUS RECOMMENDATION

During the third cycle of the UPR, South Africa received and supported recommendations to ratify the OPCAT and establish an 
effective and independent National Preventive Mechanism (NPM).

CURRENT STATE OF IMPLEMENTATION
Torture ill-treatment take place both in police custody and inside places of deprivation of liberty. While some of the root causes 
for these violations are highly complex, CSVR has identified some a few key measures that can have a significant effect in reducing 
torture and ill-treatment.

Despite constitutional prohibitions, police torture and use of excessive force during arrest, interro-gation, and detention are 
commonly reported. One reason for this is the lack of comprehensive training to equip members of the South African Police 
Services (SAPS) with skills and strategies in policing with respect for human rights and the Criminal Procedure Act No. 51 of 1977, 
section 49 (2) including during arrests and interrogations.

Police training is lacking in two areas, interviewing skills and a legal approach to restraining a sus-pect. The trainings that the police 
get do not adequately equip them to deal with the challenges that they encounter when executing their duties in their everyday 
work on the street. This results in the use of illegal methods of restraining and arresting as well as in banned methods of interroga-
tion that are against the law and a violation of the human rights of suspects. 

For example, the police overlook and undermine s49 (2) of the Criminal Procedure Act No. 51 of 1977, which deals with the issue of 
resistance, and states that force is required only “if a suspect resists the attempt at arrest and flees” and “is proportional in the 
circumstance to overcome re-sistance or to prevent the suspect from fleeing”. In contrast to this, suspects are brutally beaten even 
when they are not resisting arrest and when there is a need to restrain suspects the force used is often disproportionate.

The Constitution makes provision, in Chapter 9, for a number of institutions to support constitu-tional democracy, through an 
oversight role and one of these is the South African Human Rights Commission (SAHRC). The SAHRC was appointed holding 
structure for the National Preventive Mechanism (NPM) under the OPCAT, which South Africa ratified in 2019. The other constituent 
components of the NPM are the Judicial Inspectorate for Correctional Services (JICS), the Military Ombudsman and the Health 
Ombudsman. Members of Parliament, judges and magistrates. All of these mechanisms and offices are mandated to visit prisons 
announced and unannounced as part of their oversight function.

There is however a range of other places where people are deprived of their liberty, which are at presently not subject to designated 
and independent monitoring and oversight, such as psychiatric hospitals, Child and Youth Care Centers, drug treatment centers, 
and TB hospitals. CSVR are aware of some cases of torture and ill-treatment in these types of detention places but because of their 
closed nature, it is difficult to get a full overview of the situation without effective monitoring. Therefore, this is something that the 
South African government needs to urgently address. For ex-ample, In the arbitration award in the Life Esidimeni tragedy, former 
Deputy Chief Justice Dikgang Moseneke found that the vulnerable people evicted from the psychiatric hospital had suffered severe 
ill-treatment and torture. The word torture appears 47 times in the award. This was at the conclusion of the arbitration following 
the deaths of more than 144 mental health care patients in Gauteng government responsibility. The Deputy Chief Justice said: “This 
is a harrowing account of the death, torture and disappearance of utterly vulnerable mental health care users.”

 RECOMMENDATIONS

1. Provide comprehensive training to the South Africa Police Services to ensure their ability to conduct human rights 
compliant arrest and interrogation.

2. Fully implement the Prevention and Combatting of Torture of Persons Act of 2013 including by providing an adequate 
budget for training of police and justice officials on the Act.

3. Expand the mandate of the National Preventive Mechanism (NPM) to cover psychiatric hospitals, Child and Youth Care 
Centers, Drug Treatment Centers, and TB hospitals.
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3.	 Access to redress and quality 
rehabilitation services for victims

 PREVIOUS RECOMMENDATION
During the third cycle of the UPR, South Africa did not receive specific recommendations in relation to redress and rehabilitation  
for torture victims.

CURRENT STATE OF IMPLEMENTATION
Torture has a significant impact on victims, which includes biological, psychological and social dimensions of their lives. According 
to Article 14 of UNCAT, torture victims have a right to redress, including rehabilitation to address these severe damages. Although 
South Africa ratified this treaty, it does not adequately address the responsibility of the state to provide support and reparations 
for victims of torture in its national laws. More specifically, the Prevention and Combating Torture of Persons Act omits the mention 
of reparations in its text. As a result of this gap, the majority of torture victims in South Africa get no reparation. The few victims who 
manage to get reparations awards through the courts only get a limited financial compensation and no other form of reparation 
such as rehabilitation. Furthermore, the process to get there is a long-winded and costly procedure which often results in secondary 
traumatisation for victims. CSVR’s research has shown that the whole process of pursuing a civil claim tends to bring back the 
original torture trauma. Since victims are not supported to cope with this during the legal process, they often end up feeling worse 
than before the claim was launched.

The government has taken some positive steps in terms of offering rehabilitation to torture victims outside of the court process. 
Some victims from the apartheid era have access to basic support measures dedicated government programmes. Similarly, the 
migrant help desk in the city of Johannesburg has been working to establish rehabilitation services for migrants who have been 
tortured. Furthermore, the government has adopted the Victim Support Services Bill, which is establishing a framework for giving 
support services to all victims of violent crime.

However, these are only very small steps towards the nationwide rehabilitation programme that is needed to make sure all torture 
victims in South Africa can access rehabilitation services. This lack of access to rehabilitation is detrimental because the trauma 
from torture is intergenerational and negatively affects the communities of the victims. Not only do victims sustain physical injuries, 
but the flashbacks and shame can stay with them for a lifetime if left untreated. 

With no government services available victims to turn toward non-governmental organisations to receive rehabilitation. CSVR and 
one other non-governmental organization provides specialized torture rehabilitation services in Cape Town, Johannesburg and 
selected communities. However, these services are not financed by the government and they are far from meeting the national 
need. It is therefore crucial that the Government takes immediate action to ensure the right to reparation for torture survivors.

 RECOMMENDATIONS

1. Ensure that the Prevention and Combatting of Torture of Persons Act and the Victim Support Services Bill provide a clear 
and enforceable legal right to comprehensive reparation for torture victims.  

2. Establish a national rehabilitation program where all victims of all forms of torture can access quality rehabilitation to 
rebuild their lives.
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Xenophobic violence against migrants 
and refugees

 PREVIOUS RECOMMENDATION
During the third cycle of the UPR, South Africa received and supported recommendations to strengthen measures to prevent 
violence against foreigners and improve the policing action in its response to violence against refugees, asylum seekers and 
migrants.

CURRENT STATE OF IMPLEMENTATION
The government’s 2019 National Action Plan to Combat Racism, Racial Discrimination, Xenophobia, and Related Intolerance (NAP) 
has largely failed to improve accountability for perpetrators of xenophobic abuse and provide justice for their victims. Political 
leadership on countering xenophobic violence has been lacking, and in some cases political leaders have actively incited to 
xenophobia. South Africa’s asylum system has played a negative role since a backlog of hundreds of thousands of applications has 
increased the vulnerability of asylum seekers as they lack documentation and are targeted as illegal and undocumented migrants. 

Recent reports indicate that xenophobic violence and discrimination have increased, including under the banner of “Operation 
Dudula”. This was originally a social media campaign that has become an umbrella for mobilisation of violent protests, vigilante 
violence, arson targeting migrant-owned homes and businesses, and even the murder of foreign nationals. In April 2022, a 43-year-
old Zimbabwean national and father of four was killed in Diepsloot by a group going door-to-door demanding to see visas. The 
attackers drove the victim out of a place where he was seeking refuge, beat him and set him on fire.

The overall government response to xenophobia and related violence has been characterised by denialism and some senior 
government officials has inciting to violence. National government and relevant local authorities have thus far either tended to 
ignore the problem or to categorise violence against foreign nationals and other outsiders as normal crime with no need for more 
specific or more targeted interventions.

This has resulted in widespread impunity which encourages perpetrators to continue their xenophobic rhetoric and violence. 
Perpetrators are rarely arrested and where arrests are made, suspects get released without charges and in some cases with the 
assistance of local and provincial authorities. These crimes are often perceived as “collective self-help” and are usually treated 
comparatively mildly’ by government. 

The lack of accountability in terms of prosecution and restorative justice provides an opportunity for continued violent attacks 
on foreign nationals. Repeated government promises to set up ‘special courts’ to deal swiftly with xenophobia-related crimes 
have never materialized. Further, the NPA exhibits a lack of interest or incentives to hold the offenders of the xenophobic violence 
accountable. Although the police are charged with protecting all residents of South Africa from physical harm, they have often 
expressed ambivalence towards the rights and welfare of outsiders or been actively hostile and complicit in violence against them.

 RECOMMENDATIONS

1. The South African Government should meet its positive obligations to protect against xenophobic violence and 
discrimination.

2. The National Prosecuting Authority should effectively investigate and prosecute all allegations of xenophobic violence 
and publish annual data on its efforts in this area. 

3. The South African government should provide civic education on issues related to xenophobia through the medium of the 
National Action Plan to combat Racism, Racial Discrimination, Xenophobia and Related Intolerance.

4. The Department of Home Affairs should improve its efficiency and service delivery to migrants and asylum seekers in 
order to reduce the backlog of applications.


