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INTRODUCTION

Since 2017, torture and ill-treatment has been increasingly used by police and military officers
in the Philippines to extract confessions from criminal suspects and to punish persons who are
perceived to be involved with drugs on communist rebel groups. It happens in all regions of
the country but is particularly prevalent in the National Capital Region, Central Luzon, Visayas
and other areas with armed conflict. This abuse often continues in places of detention where
detainees also suffer from overcrowding and sub-standard conditions, which often amount to
ill-treatment or torture. Many of the persons targeted by torture are children who are brutally
tortured during arrests as a form of punishment for even minor criminal offences and who
are subsequently detained for prolonged periods of time in overcrowded and sub-standard
facilities.

The war on drugs initiated by the Duterte Government resulted in a significant increase in
incidents of extrajudicial executions, which were often preceded by torture and ill-treatment
of the victim. Combined with measures taken in the fight against terrorism, this has created
a situation where there is very limited protection against these abuses and where private
individuals and civil society organisations fear severe reprisals such as killings if they speak up
and report abuses.

While there is a legal framework to prevent and address torture and ill-treatment, there is still
no law on extrajudicial killings. It is still lodged as a common crime of murder or homicide.
Furthermore, the institutions and mechanisms responsible for investigating these crimes are
are either not operational or compromised on their independence.

The following briefing note will provide more detail and recommendations for solutions on the
following issues:

Accountability and redress for torture and ill-treatment
Torture and ill-treatment in places of detention
Torture against children

Extrajudicial killings and torture in the context of the war on drugs
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Human rights and the fight against terrorism
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THE PHILIPPINES: TORTURE AND EXTRAJUDICIAL EXECUTIONS UPR BRIEFING NOTE

ACCOUNTABILITY AND REDRESS FOR
TORTURE AND ILL-TREATMENT

<] PREVIOUS RECOMMENDATION

During the third cycle of the UPR, the Philippines received and noted recommendations to end impunity for torture and effectively
implement the Anti Torture Law with a focus on effective investigations and providing reparation and rehabilitation to victims.

|> CURRENT STATE OF IMPLEMENTATION

Torture is absolutely prohibited under the Philippine Constitution and the Philippines has ratified the Convention against Torture,
the International Covenant on Civil and Political Rights and the Optional Protocol to the Convention against Torture (OPCAT).

The Anti-Torture Act or Republic Act 9745 of 2009 criminalises torture and ill treatment in accordance with international standards
and provides a comprehensive legal framework for accountability and reparation for torture victims. This includes the obligation
to investigate allegations of torture and ill-treatment in accordance with international standards, a focus on upholding command
responsibility and the establishment of a nationwide rehabilitation programme for victims.

Unfortunately, torture continues. The Medical Action Group (MAG) reported 542 cases of torture between 2018 and 2020. Police
officers, community watchmen (“tanod”), and civilians with the acquiescence of authorities have been implicated in torture to
coerce suspects to admit to charges against them. According to reports from Balay, excessive use of force and threats of harm have
been employed by authorities to punish and to extort money from persons under their custody in exchange for their liberty.

Administrative Order 35 establishes an inter-agency committee tasked to investigate non-drug related grave human rights violations
including torture and ill-treatment. In 2020, eight years since this task force has processed 385 cases including 270 extrajudicial
killings (EJKs), 80 cases of torture, 28 cases of enforced disappearances, and 7 cases of violations of International Humanitarian
Law (IHL). This is only a small part of the total number of violations taking place in the Philippines because the majority of victims
do not file complaints due to fear of reprisal and lack of trust that a complaint will lead to sanctions of perpetrators. This concern
is confirmed by the fact that the task force has only achieved 13 convictions.

When complaints are filed, the responsible state authorities lack the technical competencies, independence and willingness
to investigate complaints in accordance with the international standards for investigation of torture outlined in the Istanbul
Protocol and the UN Convention against Torture and the Anti-Torture Act. Civil society organisations have documented a series of
shortcomings. Forensic evaluations are conducted late and with very low quality and prosecutors routinely delay or completely fail
to file charges and arrest warrants. When arrest warrants are filed, the responsible police of army departments fail to identify the
alleged perpetrator and this failure is generally not followed by charges of command responsibility despite the Anti-Torture Act
having strong provisions for this measure.

Finally, the State has failed to establish a nationwide rehabilitation programme mandated by the Anti Torture Act. The Department
of Social Welfare and Development (DSWD) has pilot tested a rehabilitation programme in the National Capital Region but
unfortunately this has not been made permanent nor expanded to cover the entire country. Therefore, victims suffering complex
physical and psychological trauma are thus left to seek support from civil society organisations or the general public health system.

[2> RECOMMENDATIONS

1.  Ensure effective implementation of the Anti-Torture Act including by prosecuting perpetrators and establishing a
rehabilitation programme that is accessible for all victims of torture.

2.  Convene the oversight committee that is mandated by the Anti-Torture Act to examine gaps and deficits in the
implementation of the law.

3.  Publish data on the progress of investigations and prosecutions of all cases of extra-judicial killings, torture, and
disappearance including on any prosecutions against direct perpetrators and under rules of command responsibility.
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TORTURE AND ILL-TREATMENT IN
PLACES OF DETENTION

<] PREVIOUS RECOMMENDATION

During the third cycle of the UPR, the Philippines received and noted a series of recommendations to address torture and ill-
treatment in detention including establishing a National Preventive Mechanism, reducing overcrowding and take steps to meet the
minimum standards for the treatment of prisoners.

|> CURRENT STATE OF IMPLEMENTATION

Philippine jails are among those with the highest occupancy rate in the world. The Bureau of Jail Management and Penology (BJMP)
has exceeded its capacity by 330%. As of 31 December 2020, BJMP facilities house a total of 115,336 persons deprived of liberty
(PDLs), beyond its capacity of 34,893. This overcrowding has resulted in insufficient medical care and other essential services and
the normalization of degrading practices like requiring prisoners to sleep on the floor. In 2019, two clients of the Medical Action
Group died in detention due to lack of timely and adequate medical care. Only a few jails including the National Bilibid Prison have
their own infirmaries but with insufficient numbers of medical staff. This situation is replicated in many police lock up jails where
detainees are forced to remain standing throughout the day and take turns to rest or sleep sitting down.

Overcrowding is closely connected to serious problems in the administration of justice in the Philippines. These include delayed
issuance of commitment orders; slow disposition of cases or protracted trials; detainees’ inability to post bail; and increasing
numbers of persons arrested. The weaknesses in the justice system have been exacerbated by the pandemic where most court
activities were suspended or conducted online during the lockdowns.

The Philippines has ratified the OPCAT in 2012 and on February 24, 2021, the Secretary of Justice has expressed the Government’s
commitment before the High-Level Segment of 46th Session of the Human Rights Council to enact a law to establish a National
Preventive Mechanism. At the point of writing, this commitment has not been implemented.

The Commission on Human Rights (CHR) continues to hold a mandate to visit places of detention provided by the by the Anti
Torture Act and the Anti Enforced Disappearance Act. However, in recent years, the CHR has seen its budgets decreasing, which
limits its possibilities effectively implement the mandate. Furthermore, new Government has delayed the appointment of new
Commissioners, which means that at the point of writing, the CHR is not implementing its human rights monitoring mandate.

[2> RECOMMENDATIONS

1.  Enforce the 2014 Supreme Court guidelines to decongest the jails and fully implement the Community Service Act passed
by Congress and signed into law by President Duterte on Aug. 8, 2019.

2.  Increase the budget of the Bureau of Jail Management and Penology to augment the number of trained human rights
officers and health personnel in jails, and improve the health care programs and services.

3.  Establish by law an independent National Preventive Mechanism and respect and enforce the mandate of the Commission
on Human Rights to visit places of detention.

4, Allow the CHR and civil society organistions to conduct unhampered, announced and regular jail visits to ensure
transparency and accountability under the law

5.  Convene an Inter-Agency Committee for Prison reform, which includes the Commission on Human Rights and civil society
organizations
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TORTURE AGAINST CHILDREN

<] PREVIOUS RECOMMENDATION

During the third cycle of the UPR, the Philippines received and noted a series of recommendations to protect children in detention
including to fully guarantee the rights of children and juveniles in the judicial system; effectively implement the Juvenile Justice and
Welfare Act; and reduce overcrowding in detention facilities and provide separate detention facilities for child offenders.

|> CURRENT STATE OF IMPLEMENTATION

Between 2017-21, the Children’s Legal Rights and Development Center (CLRDC) documented 143 cases of torture and ill treatment of
minors in four cities in the National Capital Region. The victims disclosed that most of the perpetrators are law enforcers. Torture
and ill treatment usually happen at the time of their arrest or at the police stations. On some occasions, they pointed to staff in
Bahay Pag-Asa facilities where they are detained as responsible for their ordeal.

The children were typically exposed to beatings, punching, kicking, hitting with rifles, electric shock, tight handcuffing, blindfolding,
placementinisolation rooms, and submersion of their head in water. The majority of children interviewed by CLRDC have committed
minor offenses, mostly theft and economic crimes. Some of them are detained for stealing food especially during the Covid-19
lockdown. In some detention centres, police officers beat children in queue. When this happens, police typically remove their
nametags, so that children cannot identify them.

Children arrested for alleged drug-related offense are also subjected to torture by police officials to extract confession, including
having their heads covered and submerged in water, being violently beaten, being buried in coffins, and being mock executed with
bullet-less guns.

Detention of minors is increasing and the conditions of detention often amount to torture or ill-treatment. In most detention
places, overcrowding is so severe that children have to take turn sleeping as there is not enough room for them to lie at the same
time, in windowless cells. In some prisons, the dormitories have no furniture, which means children sleep directly on the tile floor
without mattresses. A half-blocked window provides the only sunlight and ventilation. Very scarcely, children leave the dormitories
- there is no patio or other room with sunlight. Food is considered insufficient and of poor quality. Overcrowding in child detention
has severely worsened since the start of the “war on drugs” due to a to a sharp increase in arrest and detention of children.

The Juvenile Justice and Welfare Act establishes the minimum age of criminal responsibility (MACR) at 15 years and also recalls
the principle of detention of children as a last resort and for the shortest time possible. Unfortunately, the Act is very poorly
implemented in practice.

In September 2021, civil society lawyer successfully provided legal representation to a 15-year-old boy who was detained for 9
years and 9 months on charges of stealing electric wires which had an imposable penalty of 6 months taking into account the boy’s
minority. For almost a decade, judges, prosecutors and public defenders were completely indifferent to the incarceration of the boy,
which exemplifies the incompetence of criminal justice professionals in enforcing the Juvenile Justice and Welfare Act.

[2> RECOMMENDATIONS

o

Fully enforce the Juvenile Justice and Welfare Act and the Anti-Torture Act of 2009 to protect children detained from any
act of torture, cruel, inhuman or degrading treatment or punishment.

2.  Ensure that the current Juvenile Justice and Welfare Act is implemented in practice, including ensuring that children
younger than 15 years old are never detained applying the principle of detention of children as a last resort, and ensuring
that child detention is submitted to judicial review.

3.  Ensure that the protocols and procedures mandated under the Juvenile and Welfare Act are in line with international
standards on documentation and investigation of torture.

4.  Constitute an independent the body to investigate killings and torture of children, which involves the Commission on
Human Rights and relevant civil society organizations
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EXTRAJUDICIAL KILLINGS AND TORTURE
IN THE CONTEXT OF THE WAR ON DRUGS

<] PREVIOUS RECOMMENDATION

During the third cycle of the UPR, the Philippines received and noted a series of recommendations to end torture and extrajudicial
killings in the context of the war on drugs, to effectively investigate all allegations and provide reparation to victims.

|> CURRENT STATE OF IMPLEMENTATION

The government’s war-on-drugs has resulted in a significant increase in the use of extrajudicial executions, torture and ill-
treatment. Human rights organisations have documented how drug suspects are beaten, threatened with death, hit by guns, kicked
and detained for days without charges to force them to confess to crimes. They have also documented signs of torture on many
of those killed during anti-drug operations. Children arrested for alleged drug-related offense are often targeted. More than 122
children were victims of extrajudicial killings between 2016-2021 and many more were tortured to confess to drug related offences.

Families who were left behind by those killed sustained deep psychological scars and economic hardships. Many orphaned children
are forced to quit school for financial reasons or lingering psychological trauma. Government agencies have no programs to provide
psychosocial support and livelihood assistance to the families of those killed in the drug war.

The ICC has determined that there is reasonable basis to believe that these violations amount to crimes against humanity. However,
the overwhelming majority of drug-related torture and killings have not been seriously investigated by the authorities. Only a few
cases are in the process of investigation by prosecutors and only one case has resulted in the conviction of police officers.

The Government created a committee to investigate cases of police involvement in killings in compliance with the Human Rights
Council Resolution 45/33 in October 2019 and established the UN Joint Program on Human Rights. In January 2020, the Department
of Justice (DOJ) said four of the 52 alleged EJK cases that it examined have so far been filed before the regional trial courts.
Unfortunately, this number remains a very tiny fraction of the 6,000 cases considered by the police to be deaths under investigation.

In some of the 52 cases, the DOJ found that law enforcers had “employed excessive force”, which led to the deaths of the suspects.
It also found that post-operations reports were insufficient for any investigation to be effective. They did not contain any detailed
narration, no indication of death in the death certificate and no pre-operation report, coordination for custody form, ballistics or
paraffin test result nor autopsy result. The DOJ findings disclose a major lapse in operational procedure of the PNP as its Internal
Affairs Service is mandated by Republic Act No. 8551 to “conduct, motu proprio, automatic investigation” of “incidents where police
personnel discharge a firearm,” and “incidents where death, serious physical injury, or any violation of human rights occurred in
the conduct of a police operation”. During Senate hearings, representatives of the Internal Affairs Service admitted that they are
overwhelmed by the number of killings during police operations.

[2> RECOMMENDATIONS

1.  Repeal the drug war policy and undertake a comprehensive review of relevant laws and policies, including the mandatory
penalties for drug offenses, alternatives to incarceration, and a rights-based community rehabilitation programme.

2.  Allow an independent body from the United Nations to conduct an impartial, thorough, transparent investigations into
all human rights violations with a view to prosecution and to the provision of remedies for victims and their families.

3.  Allow the participation of the Commission on Human Rights and civil society organizations in the Department of Justice-
led committee that examines the cases of deaths and excessive use of force in anti-drug police operations.

4.  Refrain from any threat, detention, or any other forms of reprisals towards family member filing administrative or judicial
complaints extrajudicial killings, torture and disappearences.

5. Ensure adequate assistance for families of victims of drug-related killings, including financial aid, legal support,
psychosocial services, and livelihood assistance independent of criminal proceeding.
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HUMAN RIGHTS AND THE FIGHT AGAINST
TERRORISM

<] PREVIOUS RECOMMENDATION

During the third cycle of the UPR, the Philippines received and supported a recommendation to combat terrorism within the
framework of the Constitution, the law and international human rights standards.

|> CURRENT STATE OF IMPLEMENTATION

The 2020 Anti-Terrorism Act (ATA) has created several human rights challenges. In particular, the possibility of prolonged periods
of arrest without warrant or charge increases the risk of torture and ill-treatment; the overly broad categories of activities covered
by the law will restrict freedom of expression and assembly and the expressions of dissent; and the use of red-tagging puts human
rights defenders at increased risk of reprisals for the legitimate defence of human rights.

The ATA expands the legal definitions of terrorism and carries a punishment from 12 years to life imprisonment without parole.
The law takes a very expansive approach to acts that may constitute terrorism by including “speeches, writings, proclamations,
emblems, banners, and other representations” intended to intimidate the general public or the government. This overly broad
definition creates a risk of misuse in relation to activism, protests, and other expressions of dissent.

The ATA creates the conditions that enable torture and ill-treatment as authorities can detain persons without a warrant or charge
from three to 14 days, extendable by another 10 days. The law also granted the Anti-Terrorism Council (ATC), consisting of security
and cabinet officials, the authority to designate a person as a terrorist and to authorize arrests without warrant. This has a severely
restrictive effect on the exercise of the right to freedom of expression and peaceful assembly

The Philippine government has long deployed “red-tagging,” the practice of labelling an individual as a communist or terrorist.
However, red tagging has increased substantially under the Duterte Government to prosecute both activists and opposition leaders,
resulting in 78 deaths and 136 arrests in 2020.

The Task Force Detainees of the Philippines (TFDP), one of the longest existing human rights organization in the Philippines, has
been labelled a “communist front” or an ‘enemy of the state’ by military intelligence units. This untrue accusation have been
repeated in a newspaper that assailed the TFDP for its human rights advocacy and for disclosing the records of widespread killings
and torture during the Marcos dictatorship. The Medical Action Group (MAG) features on the Facebook page of the Armed Forces
of the Philippines as a front organization of the outlawed Communist Party of the Philippines. The Anti-Terrorism Council and the
National Task Force to End Local Communist Insurgency practically equate communists to terrorists. This act of vilification has put
the staff of the TFDP and MAG at risk of being harmed like other human rights defenders who have been killed, arrested, or tortured
after being red-tagged and considered as fair target of anti-communist violence.

[2> RECOMMENDATIONS

1.  Remove the broad definition of terrorism and the powers of the Anti-Terrorism Council to designate as terrorist and order
the arrest of a suspect without a judicial warrant.

2.  Repeal the provision of the Ant-Terrorism Act that allows the detention of a suspected terrorists beyond the allowable
period under the Constitution.

3.  Enact the Human Rights Defender Act and end the practice of profiling, red-tagging, and labelling of human rights
defenders.
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