CHILE: TORTURE AND ILL-TREATMENT

INTRODUCTION

In this briefing note, CINTRAS examines Chile’s compliance with its international human rights
obligations to prevent torture and provide justice and reparations to victims. The information
provided is grounded in CINTRAS’ more than 38 years of experience in providing rehabilitation
support to victims from the Chilean Dictatorship and to victims of present-day torture in the
context of protests and social struggles.

Chile has a painful history of torture and ill-treatment during the period of dictatorship from
1973-1990, where torture was widespread and systematic against anyone opposing the regime.
Since the return to democracy in 1990, concerted efforts have been made by the government
and non-governmental organisations to place the country on the path of full respect for human
rights. These attempts have produced some remarkable results, enacting national laws and
institutions and ratifying regional and international human rights instruments. Despite these
successes, the laws on redress are currently not effectively implemented and there are still
challenges in establishing the full facts of the grave violations of human rights that took place
during the dictatorship.

In 2019, the police and armed forces used torture and extrajudicial killings as part of a violent
repression of large-scale social protests. Thousands of protesters had their rights violated and
more than 400 had ocular trauma and 50 of them lost their eyes due to the illegal use of
crowd control equipment by the police. These events clearly demonstrated that much work
remains in order to make torture a thing of the past in Chile. Since then, there have been new
law reform initiatives related to the conduct of the police and some attempts to provide justice
and reparations to victims. In addition, a National Preventive Mechanism was established and
started operating in 2020. Unfortunately, these changes have had limited effect on ensuring
system wide changes against torture in Chile.

This briefing note will address four key issues that are missing in the efforts to take Chile into an
era where torture is no longer tolerated, where victims receive the reparation they are entitled
to and where perpetrators are sanctioned. The issues are:

1. Reparation and justice for survivors of torture during protest
2. Protecting the right to protest

3. Preventing torture
4

Repairing torture from the dictatorship
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CHILE: TORTURE AND ILL-TREATMENT DURING PROTESTS UPR BRIEFING NOTE

PREVIOUS RECOMMENDATION

During the 2019 UPR, Chile received a series of recommendations related to torture and ill-treatment by police in the context of
protest including to combat impunity, raise awareness about international standards and reparations for victims.

CURRENT STATE OF IMPLEMENTATION

On October 18, 2019, large scale social protests throughout Chile were violently repressed by the Chilean police and armed forces
including through extrajudicial killings, mass arbitrary arrests, torture and ill-treatment. The National Institute of Human Rights
counted 3,777 victims who reported violations of their human rights in the context of the protests, including 7 deaths and 3,581
people with physical injuries. 16% of the victims were children or adolescents and 25% were women (https://www.indh.cl/). Between
October 18, 2019 and June 2020, the Office of the Ombudsman for Children received 828 complaints and subsequently followed up
on 2,178 cases of children and adolescents who were victims of human rights violations registered by the National Prosecutor’s
Office.

The police abuses caused severe and long term physical and psychological pain and suffering to thousands of protesters. A
key feature of the police’s response was the practice of shooting teargas canisters and rubber bullets in the faces of protesters
causing more than 50 survivors to lose one or both eyes. The protesters who lost their eyes are experiencing serious economic
difficulties because they are unable to work and significant stigma due to the social labelling of protesters as criminals and
justifying the actions of the police. Four years on, more than 10,000 complaints of human rights violations have resulted in 1549
criminal proceedings and only 27 cases of conviction. By October 2023, 80% of the cases had been closed. While investigations,
prosecutions and convictions have been limited, it is positive that in January 2024, charges were filed against three senior officials
of the Carabineros. Nevertheless, the General Director of the police who is currently being investigated is still in charge.

In 2022, the Government established the Plan for Accompaniment and Care of Victims of Ocular Trauma (PACTO), that addresses
health care and ocular rehabilitation, but survivors organisations have criticised the fact that it does not help victims of non-
ocular injuries, that there are problems in the funding of the programme and that it is dissociated from progress in other elements
of reparations. This falls far short of international standards on reparations and comprehensive reparations including the UN
Convention against Torture and several Human Rights Council resolutions.

In August 2022, a Roundtable for Integral Reparation was created by the government, with the active participation of victims, in
which various proposals were discussed and the opinions of professionals and academics were heard. This was consolidated in
a set of recommendations that were disseminated to survivors in January 2023 (Ministry of Justice and Human Rights, Report:
Proposals and recommendations for comprehensive reparation for victims of human rights violations and institutional violence
during the social unrest). However, there has been limited action in terms of justice, reparation and guarantees of non-recurrence.
In particular, in relation to the right to the truth, the State has not done enough to clarify the events that occurred during the social
uprising, specifying their social, economic, political and cultural causes; it has not addressed the impact of the violence on children
and other specially protected groups; and the proposed truth commission has not yet been created.

RECOMMENDATIONS

1.  Effectively implement the proposals and recommendations for comprehensive reparation for victims of human rights
violations and institutional violence during the social unrest made by the Chilean Ministry of Justice and Human Rights,
following the United Nation’s Basic Principles and Guidelines on the Right to a Remedy and Reparation for Victims of
human rights violations.

2. Improve the Support and Care Plan for People Victims of Ocular Trauma (PACTO) rehabilitation health programme,
following the Committee against Torture’s General comment No.3.

3.  Fully investigate all allegations of police torture and ill-treatment during protests in line with international standards and
prosecute those believed to be guilty.
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CHILE: TORTURE AND ILL-TREATMENT DURING PROTESTS UPR BRIEFING NOTE

PREVIOUS RECOMMENDATION

During the 2019 UPR, Chile received recommendations to ensure freedom of expression and freedom of peaceful assembly and
association, to provide training to law enforcement officers on the use of force during demonstrations, and to ensure that law
enforcement prevent abusive practices, particularly against the Mapuche community.

CURRENT STATE OF IMPLEMENTATION

The right to protest in Chile to this day is limited by the Supreme Decree 1,086 of 1983, promulgated during the dictatorship, which
requires prior authorization from the authorities for public demonstrations.

During the protests, the police used disproportionate force and less lethal weapons to control the protesters. In 2019 alone more
than 3,500 people were injured, leaving around 400 people with eye trauma. In just 3 months Carabineros fired nearly 150,000
multi-projectile rounds of kinetic impact weapons along with tear gas bombs. The UN special rapporteur on torture and other ill
treatment, Dr. Alice Edwards, confirmed their use during a visit to Chile and recommended that this equipment should not be used
due to its capacity to indiscriminately and arbitrarily harm protesters.

While these incidents received significant media attention, the Chilean police have a long history of violence against protesters in
particular in relation to social movements of students and indigenous population of the Mapuche nation. Diverse human rights
reports describe the public security approach of criminalization and repression of Mapuche protest, disproportionate use of force
by the police in raids in communities, violations to the rights of mapuche children and adolescents, and indiscriminate application
of the antiterrorist law. Since 2022, the Mapuche territory has remained under a state of emergency mandating the armed forces to
control public order, which raises serious concerns regarding the extended period and broad powers granted to the armed forces.

Following the widespread human rights violations against protesters in 2019 and 2020, there was a political momentum to reform
the police, in particular the Carabineros, and to ensure that their operations comply with international human rights standards.
Some regulations have been improved in relation to the use of crowd control equipment, but they still fall short of full compliance
with international standards. On most other key issues such as proper training, using human rights compliant equipment, and
effective independent accountability processes there has been scarce progress.

In April 2023, Parliament passed Law No. 21,560 in response to episodes of killings of three police officers. The law represents a
serious setback in ensuring human rights compliant policing. Among many concerning provisions, the law introduces new rules on
privileged self-defence, which establish a presumption in favour of the police when it exercises policing functions. This effectively
reverses the burden of proof to be on victims of police violence to establish that it was not done in self-defence and thereby
restricts the application of the principles of necessity and proportionality, which are essential to evaluating the lawfulness of the
conduct of the police. It has been used against protesters and its effect will be less possibilities for victims of human rights abuses
by the police to seek justice and reparation. In addition, it sends a dangerous message to the police that its use of force against
protesters will be subject to less and not more control in the future.

RECOMMENDATIONS

1.  Finalise the process of police reform and ensure that its protocols for use of force complies with international human
rights law with special consideration for Mapuche children and adolescents.

2.  End the state of emergency in the Mapuche territory and ensure that public order is maintained by the police acting in
accordance with international human rights standards as regards the use of force and access to justice.

3.  Repeal Supreme Decree 1,086 and law 21,560 and regulate by law the right to peaceful demonstration and the conduct of
police, in accordance with international human rights standards.
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CHILE: TORTURE AND ILL-TREATMENT DURING PROTESTS UPR BRIEFING NOTE

PREVIOUS RECOMMENDATION

During the 2019 UPR, Chile received recommendations to establish an adequately resourced national preventive mechanism; to
investigate and prosecute torture by State agents and to conduct training programmes on human rights for public officials, including
those in law enforcement and the judiciary.

CURRENT STATE OF IMPLEMENTATION

In 2019, Law 21,154 designated the National Institute of Human Rights as the National Mechanism for the Prevention of Torture
and others cruel, inhuman and degrading treatment and in 2020 the Committee for the Prevention of Torture was created with
the mandate to conduct preventive visits to places of detention, training detention personnel and request information from state
institutions.

Despite these advances, the practice of torture and ill treatment continues to be a reality in Chile, especially during protests,
against indigenous peoples, against people in detention in police stations and prisons, and against children and adolescents,
older people, and people with disabilities under the care of the State. The first report of the Committee for the Prevention of
Torture established in 2020 that “the human rights of people under the care and custody of the State are periodically, seriously
and diversely violated, and that the eradication of these violations is complex.” During the social crisis in 2019, the National Human
Rights Institute reported over 500 complaints of torture, with reports of sexual violence by up to 10% of men and 20% of women
and in 2022 it conducted a national survey, which found that more than 50% did not feel safe from being tortured in case of being
detained.

CINTRAS has observed deficiencies in the torture prevention mechanism, with slow implementation and problems in safeguarding
and monitoring places of detention, very limited action in relation to violations that took place during the social crisis, and lack
of adequate resources to the Committee for Prevention of Torture to carry out its mission effectively. As an example, during 2020,
its year of establishment, there were no visits to places of detention, already at the end of 2020, two of the four councillors of the
committee resigned, and the committee has failed to act with due diligence on complaints of torture from civil society organizations
in cases of Mapuche prisoners.

Another key issue in the prevention of torture is the lack of criminal sanctions against perpetrators, which sends a message that
torture can be committed without consequences. Of the 3,216 complaints filed for human rights violations during 2019 and 2020
only 33 had convictions at the end of 2023. Despite more than 582 claims of torture filed during 2019 and 2020 alone, there has only
been 2 convictions for torture since the enactment of a specific crime of torture in national law in 2017.

Although there are human rights training plans in both the police and gendarmerie, with capacity building carried out by the National
Human Rights Institute and the Committee for the Prevention of Torture, this has been insufficient in terms of reducing torture
and ill treatment in these institutions. There is a persistent culture of justifying mistreatment of detained or mobilised people,
institutional and high-ranking official defences in public cases, lack of convictions in prosecuted cases, and lack of reparations for
victims.

RECOMMENDATIONS

1.  Ensure that the National Torture Prevention Mechanism effectively implements its mandate with a specific focus on
strengthening preventive and ad hoc monitoring of places of detention.

2.  Guarantee that crimes constituting torture and ill-treatment by state agents are diligently investigated and prosecuted
by the justice system and that victims can exercise their right to reparation

3.  Execute communication campaigns to prevent torture aimed at the general population and public officials with a focus
on creating awareness and empathy towards victims and providing information about how to report crimes of torture.
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CHILE: TORTURE AND ILL-TREATMENT DURING PROTESTS UPR BRIEFING NOTE

PREVIOUS RECOMMENDATION

During the 2019 UPR, Chile received recommendations to repeal its amnesty law and other laws preventing victims from seeking
justice and to improve its transitional justice process by prosecuting perpetrators and ensuring victims full reparation.

CURRENT STATE OF IMPLEMENTATION

The year 2023 was the 50th anniversary of the coup d’état that began 17 years of dictatorship in Chile, where human rights violations
including torture were widespread and systematic. The National Commission on Political Imprisonment and Torture investigated
the torture allegations during the Pinochet regime and in 2010 and recognized a total of nearly 37,000 victims of torture between
1973 and 1990. However, 22,000 people who made complaints were excluded from the classification without being given a reason
or means to appeal. Human rights organizations and victims' groups estimate the number of torture victims at around 200,000
following the definitions of the Convention Against Torture.

Chile has been slow in investigating complaints of torture and prosecuting perpetrators, with only 16 convictions for this crime by
2022. One major obstacle is legislation from 2004, which keeps crucial files from the political imprisonment and torture commission
- including victims' testimonies - secret for 50 years, restricting the judicial system’s access to information about these crimes. This
is particularly problematic considering that an increasingly present obstacle to justice is that victims or perpetrators die due to old
age. According to the latest data, already in 2016, 24% of recognised torture victims had died.

The amnesty law enacted during the dictatorship granting amnesty to perpetrators of crimes during the period 1973-1978 is still in
force. Although there is jurisprudence of its non-application, it has been used by the accused as a tactic to delay the cases.

Chile has implemented a national health rehabilitation program for victims of torture and their families (PRAIS), which consists
of multidisciplinary teams of doctors, psychologists, and social workers whose mission is to provide comprehensive support
to address the trauma caused torture and other human rights violations during the dictatorship. Unfortunately, the PRAIS is
insufficiently funded system, which causes long waiting lists and limits availability and access to services. The multidisciplinary
teams that provide the service vary considerably in training and experience in the field of torture rehabilitation. This is due to the
lack of continuous and standardized training provided by the State and a high staff turnover. As a result, access to quality services
depends on when and where the victim lives and seeks support. In addition, there are long waiting lists for the production of fiscal
and psychological health damage reports that victims need seek compensation through civil justice.

Memory policies have been important for symbolic reparation, and although there has been progress in the creation of memory
sites, these have been insufficient. Of 1,132 facilities used throughout the country as centers for kidnapping, detention, torture and
disappearance of political opponents, only 55 sites have been declared monuments by the State. Currently, the greatest efforts
to recover, care for and obtain financing for the proper functioning of these sites come largely from civil society and not directly
from the State, which is the internationally obligated subject, and there is still no comprehensive memory plan that guarantees the
maintenance and preservation of memory sites. In 2023, the President of the Republic declared the intention to create a National
Memory Archive but at the time of writing no concrete plan of action has been made public.

RECOMMENDATIONS

1.  Repeal Decree Law No. 2,191 of 1978, known as the “Amnesty Law”, and ensure that it is not applied to human rights
violations committed before 1978.

2.  Eliminate Article No. 15 of Law 19,992 of 2004 to ensure all information from the Political Imprisonment and Torture
Commission is available to processes seeking justice and reparation for victims.

3. Increase the annual budget of the PRAIS programme, so that it can operate effectively and expand its benefits and
services according to the current needs of victims and their families.

4. Implement a comprehensive memory policy, which guarantees the creation, preservation and maintenance of memory
sites with an adequate budget.
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