









































































































































medical ethical rules according to which the most essential
principles are voluntary consent. The doctors’ code con-
cerning the patients’ right to self-determination, and the
WMA’s International Code of Medical Ethics from 1949
which deals with the duties of physicians in general and states
that the doctor must be completely loyal towards his patient,
a principle also expressed in Article 5 in the World Psychia-
tric Association’s Declaration of Hawaii from 1977. With
respect to participation in medical trials, consent is required
according to Article 7 of the UN Covenant on Civil and
Political Rights. Today this requirement must be interpreted
as a demand for voluntary informed consent. In general it
may be questioned whether it is at all possible to obtain this
in a satisfactory way under prison conditions. In all circum-
stances, doctors should be reticent if it comes to involving
prisoners and others in scientific research, and they should
refrain from taking part if any risk for the participants is
involved. Research with the aim of clarifying the damaging
effects of long-term imprisonment, etc., should probably be
accepted even if it may cause fundamental concerns.

It is unavoidable that the imprisonment itself will to a
certain extent limit the self-determination of the imprisoned
patient. It also results in some restrictions in the individual’s
rights, such as the right to walk around freely, and the right
to self-determination, e.g. limitations of the detainee’s possi-
bilities for action, including the possibility for taking the
responsibility for his own health. The potential damaging
effect on health from this should be limited as far as possible.
The Third Annual Report from CPT! (point 73) stresses
that “a prison doctor acts as a patient’s personal doctor.
Consequently, in the interest of safeguarding the doctor/
patient relationship, he should not be asked to certify that a
prisoner is fit to undergo punishment. Nor should he carry
out any body searches or examinations requested by an
authority, except in emergency, when no other doctor can be
called in”. In Denmark, physical examination of detainees
can only be carried out with their consent.

Suggestions for solutions:

There is a lot to be said for changing the health care services
of detainees. A group of general practitioners should be
established in the neighbourhood of all major institutions of
the Danish prison service to take care of the health care ser-
vices of the institution. Each medical group should consist of
5-6 doctors, rotating, to ensure fixed consultation periods
corresponding to the present services of the prison doctors.
The prisoner could then choose a doctor he would like as his
personal doctor, and in this way prisoners would have the
same choice as other citizens with respect to medical ser-
vices. (It is expected that the prison doctor agreement will
include contracts with groups of local general practitioners
working in group practices). Detainees who want to, and
who have the means to meet the costs, should be allowed to
become group 2 members of the National Health Insurance,
i.e. to choose their own general practitioner just as the rest of
the population, on the condition that they will pay according
to the law concerning public health insurance.

Doctors’ special prison tasks

Doctors’ assistance in the use of force and placement in security
cells:

The Directorate of the Danish prison service has the power
to determine the detailed rules concerning the use of se-
curity measures and the use of force. The use of security
measures in Danish prisons may comprise security cell, with
or without fixated, observation cell, as well as fixation alone.
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Placing 1n security cell with fixation:
A doctor should be called immediately in order to allow a
medical examination to take place as soon as possible unless
the doctor has made sure that such an examination is ob-
viously unnecessary. The present routine of calling a doctor
has been abandoned, but it should be assumed that a doctor
has to come in most cases. The circular states that it is not
the task of the staff to evaluate possible diseases or injuries of
the prisoner. The staff should only give the doctor the factu-
al information, after which an evaluation of possible signs of
disease should be left to the doctor.

Fixated detainees in security cells should be under con-
tinuous observation.

Placing in security cells without fixation or in an observation cell:
A doctor should be called if there is a real suspicion about
disease or if the detainee asks to see a doctor. If detention in
a security cell lasts for more than 24 hours, the doctor has to
be informed daily in order to evaluate the need for his ser-
vice, based among other things on his knowledge of the de-
tainee. At the same time similar rules have been introduced
with respect to the use of handcuffs and force. In questions
concerning the use of a fixation belt for more than 24 hours,
the doctor should be informed daily so that his services can
be used, unless he finds it obviously unnecessary. When a
detainee is handcuffed, a doctor should be consulted if there
is suspicion of disease, including injury caused by the hand-
cuffs, or if the detainee himself asks for a doctor. The use of
force may include manual power by pushing and holding and
the use of sticks and tear gas. A doctor should be consulted
if there is real suspicion of disease or of injuries caused by the
use of force, or if the detainee himself asks to be seen by a
doctor.

Health care services seen in the light of the medico-ethical rules:
The new set of rules is a great improvement on the previous
ones, since the doctor is no longer called routinely in connec-
tion with the use of force and the placing in security cells. It
will probably be very seldom that a doctor will find his pres-
ence obviously unnecessary in connection with the use of
security cells with fixation. It would have been even better in
such cases if the doctor was called on suspicion of disease,
injury or at the request of the detainee.

Previously, detainees in security cells had to be seen daily
by a doctor. It is an essential step forward that the doctor’s
visits are left to the doctor’s evaluation of need. Just because
a doctor’s visit in the above mentioned situations can safe-
guard that measures taken happen under medically accep-
table forms, it may cause problems of medico-ethical con-
cern. It is against the ethical rules for health personnel, in
particular doctors, to confirm prisoners’ suitability to en-
dure any form of treatment or punishment that may have an
unfavourable effect on their physical or mental health. The
Ethical Committee of the Danish Medical Association has
stated that a doctor should not be brought into situations in
which the doctor’s decision decides whether coercive mea-
sures should be started, continued, or stopped, because the
doctor in this way in reality legitimates the carrying out or
continuation of these measures. The Danish Medical
Association has established that “medical participation in the
use of force against individuals who are detained according
to the penal code is in principle incompatible with medical
ethics and can therefore only take place on the responsibility
of the prosecution and the law court. Doctors cannot take on
the role of guarantors with respect to detainment in security
cells/isolation, possibly the use of belts, gloves, hand and foot
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straps or the use of handcuffs”. Despite these principles, the
detainee can easily consider the visit of a doctor as part of the
prison authorities’ interference when he/she is exposed to
security measures or other forms of force. The doctor’s eva-
luation is of importance in deciding whether current mea-
sures should stop, and in reality the doctor’s presence is sanc-
tioning continued detention in a security cell or previous use
of force. The detainee in such situations will therefore seldom
see the doctor as independent of the prison authorities. It is
thus possible that the role of the doctor in the eyes of the
prisoner will shift, in relation both to the given function of
the doctor and to other roles that the doctor may have vis-a-
vis the detainee. It is hardly sufficient in these cases to give
information about the doctor’s employment conditions. The
detainee will probably be able to complain to the board for
patients’ complaints of possible shortcomings of the doctor’s
“therapeutic” efforts.

Suggestions for solutions

In the case of implementation or continuation of the above
mentioned measures, the consideration for the detainee can,
in our opinion, only in rare and very serious cases be more
important than the consideration for the above mentioned
medico-ethical principles (for instance if the detainee is
unconscious), since the risk of more serious injuries is con-
sidered so great that complete omission to call a doctor
would be too risky. The ethically dangerous conditions
should be minimized as much as possible just as the de-
tainee’s confidence in the basic doctor/patient relationship
should be protected as much as possible. A crucial precau-
tion in this connection is that the doctor’s employment situa-
tion guarantees the necessary independence. However, the
doctor should continue to take care of the general medical
treatment of the detainee in the security cell, but only at the
detainee’s own request. This, however, with the exceptions
that are a consequence of the rules about forcible treatment
within psychiatry. On suspicion of mental disease, the
Danish prison service always calls a doctor according to its
information. There is, however, quite some uncertainty with
respect to treatment of detainees who, without being insane,
still suffer from mental disease or disorders. According to
Article 100 of the European Prison Rules from 1987,
Denmark is obliged to safeguard responsible psychiatric
treatment of serious psychiatric cases. A person whom the
staff considers insane should not be put in a security cell or
be fixated, but a medical examination should suggest appro-
priate treatment, including possible admission to a mental
hospital.

Doctors’ presence at disciplinary punishments

Fines and confinement, used as disciplinary punishment, do
not, according to Danish regulations, directly require the
presence of a doctor; this js therefore not routine practice,
according to information from the Directorate of the Danish
prison service. However, Denmark has adopted the interna-
tional regulations, according to which the presence of a doc-
tor is a precondition for disciplinary punishment. Thus, the
European Prison Regulations, Article 38, paragraphs 1 and
3, read as follows: (1): “Punishment by disciplinary confine-
ment and any other punishment which might have an ad-
verse effect on the physical or mental health of the prisoner
shall only be imposed if the medical officer, after examina-
tion, certifies in writing that the prisoner is fit to sustain it.”
(3): “The medical officer shall visit daily prisoners under-
going such punishment and shall advise the director if the
termination or alteration of the punishment is considered
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necessary on grounds of physical or mental health.” How-
ever, Denmark has made reservations with respect to para-
graph 3, the reason being more appropriate “use of the med-
ical resources” rather than apparent respect for medical
ethics. Medical assistance according to both paragraphs 1
and 3 would be in conflict with Article 3 of Principles of
Medical Ethics and current medical ethics, including the
basic standards for the doctor/patient relationship. Thus,
Article 4 of the Declaration of Tokyo states: “A doctor must
have complete clinical independence in deciding upon the
care of a person for whom he or she is medically responsible.
The doctor’s fundamental role is to alleviate the distress of
his or her fellow men, and no motive whether personal, col-
lective, or political, shall prevail against this higher purpose.”
The Danish government should therefore, without delay,
have made a proper reservation with respect to Article 38,
paragraph 1 because of Article 3 in Principles of Medical
Ethics. The Danish Medical Association found that Denmark
should have made reservations with respect to both para-
graphs since medical assistance would be contrary to current
medical ethics, and the committee also finds that reserva-
tions should have been made with respect to both para-
graphs in Article 38. In practice, Denmark does not follow
paragraph 1; CPT and the Council of Europe for Penological
Co-operation have been informed of this in a letter of 27
May 1993, which reads as follows: “The Danish prison ser-
vice does not find that the imposing of punishment should be
on the condition of a certification from the medical officer.
Such medical certification might be understood to mean that
the punishment is made legitimate by medical doctors,
which is incompatible with medical ethics”.

Suggestion for solutions

These considerations seem well founded, and there were
therefore good reasons for the government to inform the
relevant international organizations about the non-adher-
ence and fundamental reservations to Article 38, paragraph
1. At the level of the Council of Europe, initiatives should be
taken to revise the above mentioned regulations as soon as
convenient.

Isolation of people in custody and persons serving

a sentence

This section deals mainly with questions concerning isola-
tion of people in custody. There will hardly be any mention
of the other cases of confinement in isolated rooms, e.g. of
persons who want this confinement or are put there to pre-
vent unrest or escape, or for disciplinary reasons. However,
the following considerations concerning isolation of people
in custody are also relevant for other categories of confine-
ment in isolation. Isolation of people serving a sentence is
generally of shorter duration than that of people in custody.
Those serving a sentence are typically placed in isolation
because they will not work or because they do not want to be
together with one or more detainees because of harassment,
e.g. from sexual offenders or, if drug addicts, from being
dependent on other addicts because of owing them money.
Denmark differs from most other Western European coun-
tries by having an alarmingly frequent use of custody periods
in isolation, periods which sometimes last for a long time.
CPT’s report contains extremely critical remarks concerning
this practice?.

According to the Ministry of Justice, medical supervision
of isolated prisoners and isolated people in custody is the
same as for people in custody and prisoners in general with
respect to visits by the prison doctor, who should pay atten-
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tion to both physical and mental conditions and if necessary
prescribe medication or other relevant treatment, including
the referral to a specialist if necessary. The prison doctor’s
treatment of diseases should not depend on what is con-
sidered the cause of the condition, such as mental conditions
that might have been provoked or impaired through isola-
tion. It is pointed out that the prison doctor has no author-
ity to terminate a period of isolation. However, the doctor
can state in writing whether he considers a psycho-patholog-
ical symptom to be provoked or impaired by isolation and
how he considers the prognosis of the detainee to be under
continued isolation. In practice, the medical examination
and the resulting medical certificate will influence the overall
evaluation of the termination of isolation. Critics have point-
ed out that this entails a great risk that the prison doctor will
in practice become responsible for deciding how long a
suspected person can sustain isolation. As a consequence the
doctors are thus assisting in the legitimation of investigation
and interrogation methods within the judicial system; isola-
tion above all is a particularly serious intervention. How
serious the consequences of isolation are has been the sub-
ject of an extensive debate since the 1970s. In 1979, the
Ministry of Justice asked the Medico-Legal Council to make
a statement about possible mental sequelae of isolation, but
the Council could not find any material on which to base
such a statement. However, the Council expressed the wish
that “the period of isolation should be limited as far as pos-
sible”. The Council recommended an investigation into the
sequelae. A research group was established in 1993 and the
results were published in 19943,

The Danish Medical Association has stated that a syste-
matized, routine medical examination can never be taken as
a medical guarantee or acceptance of medical responsibility
for placing prisoners in isolation. Furthermore, in relation to
long periods in isolation, the Association has stated that it
cannot rule out serious damaging effects on the health of the
detainees. The policy of the Danish Medical Association in
all agreements about doctors’ working conditions is to intro-
duce rules to make sure that doctors can in no circum-
stances be forced, actively or passively, to act against recog-
nized medico-ethical principles, and that doctors should not
be brought into situations where they have to decide whether
forcible measures should be started or terminated, since the
doctor in this way in practice helps to legitimate the carrying
out and continuation of these measures. There are good
reasons to point out that the standard of CPT is higher than
the minimum standards of the Human Rights Commission.

Suggestions for solutions

Even if it is difficult to evaluate the possible damaging effects
of long-lasting confinement in isolation, there is a strong
assumption that it is in fact harmful, and doctors should
therefore not be part of it, provided it either is, or can be
interpreted as assistance in the carrying out or the mainte-
nance of the isolation intervention. It should therefore be
recommended that the conditions under which isolation
takes place are considerably changed, and that the use of iso-
lation is limited as much as possible, perhaps by a change of
the present legal basis of the law concerning the administra-
tion of justice. Doctors should not, directly or indirectly,
sanction such a harmful intervention as isolation of a person
in custody, and doctors should be recommended to refuse
involvement. Considering the general risk of mental and
physical damaging effects from confinement in isolation, a
maximum limit to the permissible length of such confine-
ment should be fixed by legislation.
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Body searches, including recto-vaginal examination
Fortunately, the latest agreement for doctors in prisons and
detention centres concerning the examination of detainees
with respect to this situation states the following:

“Physical examination (including recto-vaginal examina-
tions) can only take place with the consent of the detainee
following the doctor’s information about the purpose of the
examination”,

Denmark is here ahead of the World Medical Association’s
Statement on Body Searches of Prisoners?, which does not
state that such an examination only can take place with the
consent of the detainee, but only that it should be carried out
by a competent physician,

Hunger strikes in Danish prisons
A hunger strike is a form of demonstration that one or more
persons resort to when they want to protest against condi-
tions they find unsatisfactory. As a form of demonstration
hunger strikes are characterized by being non-violent and
non-harmful to other than the persons themselves. The pur-
pose of hunger strikes is to create awareness and thus to
influence the authorities against which they are directed. In a
few cases hunger strikes have resulted in death of the striking
person. According to the Medical Code (Hippocratic oath),
the doctor is obliged to show care and conscientiousness, and
the doctor should not institute or continue any treatment
against the will of the patient. According to the National
Board of Health a doctor should not terminate an ongoing
refusal to eat when the refusal was without doubt started by
an adult, able person, well aware of the consequences. The
role of a prison doctor in connection with a hunger strike is
given in the WMA'’s Declaration of Tokyo of 1975, Article 5:
“Where a prisoner refuses nourishment and is considered by
the doctor as capable of forming an unimpaired and rational
judgement concerning the consequences of such a voluntary
refusal of nourishment, he or she shall not be fed artificially.
The decision as to the capacity of the prisoner to form such
a judgement should be confirmed by at least one other inde-
pendent doctor. The consequences of the refusal of nourish-
ment shall be explained by the doctor to the prisoner.” The
Danish Medical Association was actively involved in the
drawing up of the Declaration of Tokyo, which is part of the
ethical rules of the members of the Association. The medico-
ethical principles concerning hunger strikes are more precise
in the WMA'’s Declaration on Hunger Strikers of 1991, re-
vised September 1992. This Declaration confirms the right
of self-determination of hunger strikers and rules that the
doctor must not “apply undue pressure of any sort on the
hunger striker to suspend the strike”, Article 3 maintains that
the doctor shall evaluate the patient’s decision to refuse nour-
ishment daily, and should the patient become comatose
because of the hunger strike, it is left to the doctor to decide
the appropriate treatment with due regard to the patient’s
wishes during the strike. The uncertainty reflected in the
above quotation about the doctor’s obligations in connection
with hunger strikes, following Danish legislation, is formally
clarified by the change of the Medical Code’s and the
National Board of Health’s circular about information and
consent. The clarification by law of the legal basis for the
treatment of hunger strikers has not changed the fact that the
Danish authorities, including the institutions of the Danish
prison service, still seem to be in considerable doubt about
how to cope with hunger strikers.

A recent case concerns a Moroccan who had refused to
take nourishment for some time in protest against a prison
sentence. There was no doubt that the man in question was
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sane. The case was reported in several Danish newspapers,
and it was obvious that the prison authorities were uneasy
because of the situation, and that many people felt that the
detainee should be transferred to a hospital in order to get
“treatment”. “They can’t be left to die in a prison. It is un-
ethical to keep them in a situation where they strike because
of the prison sentence. Therefore, they should be transferred
to a general civil hospital which can treat the striker accord-
ing to law and conscience”. The Moroccan was transferred to
a general hospital, where a doctor persuaded him to stop the
hunger strike. This example makes one wonder whether the
latest changes of the Medical Code have had the desired ef-
fect, namely to make sure that the wish of sane persons to
hunger strike is respected.

Suggestions for solutions

The National Board of Health’s circular about information
and consent represents an acceptable and, from an interna-
tional point of view, advanced legal situation. With regard to
the above mentioned legal uncertainty that can be caused by
administratively fixed regulations, the principles of the circu-
lar should be incorporated in the Medical Code. Hunger
striking detainees should have access to medical advice in-
side the prison and after their own choice, as also stated in
the WMA'’s declarations of Tokyo and Malta.

Deaths and serious accidents in prisons

The law on coroner’s inquests, post-mortem examinations,
and transplantation, etc. defines the cases of deaths for
which it is not enough for the doctor just to examine the
body and to write a death certificate. Deaths in detention
centres and prisons must, according to the law on coroner’s
inquest, always be reported to the police. (Parliament’s
Ombudsman takes the initiative to investigate all deaths in
detention centres and in the institutions of the Danish prison
service). The police, in collaboration with the local district
medical officer, will decide whether the death shall involve a
coroner’s inquest, to be carried out by the district medical
officer together with a policeman, usually the district police
commissioner. The inquest is based on a police report with
information about the circumstances of the death, including
an interrogation of the persons who last saw the deceased
alive, information about the death itself and possibly about
preceding symptoms of disease, drug intake, consultation
and treatment by doctors, as well as information from
family members about the deceased’s condition during the
last 24 hours of his life. Based on the police report and the
external examination of the body, the police and the district
medical officer will decide if it is necessary to perform a
medico-legal autopsy to clarify the manner and cause of
death, or whether a death certificate can be written imme-
diately and the body buried or cremated. The purpose of a
coroner’s inquest is to safeguard an impartial evaluation of
deaths that cannot immediately be considered as obviously
being from natural causes, and that the deaths will possibly
be further investigated by an autopsy. However, neither a
medico-legal inquest nor a medico-legal autopsy are oblig-
atory for deaths in detention centres and prisons. The law on
coroner’s inquests states that the police and the district
medical officer can decide that a death certificate should be
written by the medical officer who was responsible for the
treatment, the prison doctor, without further investigations
and thus without a medico-legal inquest. Suggesting changes
to the present law on medico-legal inquests, the govern-
ment’s forensic experts point out that the law should have a
paragraph requiring that all deaths in prisons or detention
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centres should result in a medico-legal inquest and a med-
ico-legal postmortem examination. This suggestion was not
included in the present law. The decision to hold a medico-
legal in-quest is made by the district medical officer and the
police. The former’s impartiality can be questioned, since he
is often the doctor in charge of treatment/supervision in the
local detention centres and at the same time the ad-
visory/deciding authority in cases of death in detention cen-
tres. The larger prisons have their own prison doctors who
cannot make decisions with respect to medico-legal inquests.
Detainees cannot freely choose their own doctor and there-
fore depend on the prison staff’s obligation to call a doctor.
It is true that the regulations concerning the prison service’s
use of force require an obligatory medical examination, for
instance after the use of sticks, handcuffs, or security cell, but
the decision depends on the prison staff’s interpretation
of the rules and there is no safeguard that a suspicion of
violence resulting in death will always be fully investigated.
There are no statistics-of all the deaths in prisons and deten-
tion centres, nor of omitted medico-legal inquests, but it is a
general impression of Danish practice that most of these
deaths are investigated by a medico-legal autopsy.

Suggestions for solutions

A legal provision would further support this practice, which is
of decisive importance for the legal status of the detainees,
and it would prevent the suspicion of medical errors or short-
comings, and for instance about the detainee having been
beaten to death. It is still desirable to introduce a provision in
the law concerning medico-legal inquests to the effect that all
deaths in detention centres and prisons should be investi-
gated by a medico-legal inquest and a medico-legal autopsy.
This is the only way to make sure that all the circumstances
surrounding the death are clarified. In the same way, there
should be a provision about obligatory medical inspection by
an impartial medical officer from outside of all serious lesions
or on suspicion of the use of violence against detainees.

Conclusion

The recent years have shown increasing awareness of the
problems facing doctors in connection with authority mea-
sures, including deprivation of liberty and physical interven-
tons. This increased awareness has resulted in a revision of
international and national regulations and of professional
medico-ethical rules. In many fields, the Danish prison ser-
vice has accepted this development positively, and has some-
times been actively involved in it. There is, however, a need
to continue this necessary development. The next step
should be to define the basis for the regulations, not least
with respect to what could be called the quality of the basis
of warrants. The medical services in prisons and detention
centres should be sufficiently independent of the authorities,
with increased awareness and information about the impor-
tance of doctors’ employment conditions and other institu-
tion-related conditions. No doctors should be employed
under the Ministry of Justice, but their employment should
be transferred to the national health service. At the same
time steps should be taken to improve the detainees’ possi-
bility for having a free choice of doctor. This would not cost
anything. Finally, the legislation should make provision for
an obligatory medical examination in connection with sus-
pected violations by the prison staff, and with deaths in
detention centres and prisons.
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The Rehabilitation and Research Centre
for Torture Victims is an independent,
humanitarian, non-political organiza-

tion established in 1982 to help victims of torture and to
contribute to the prevention of torture Its main objec-
tives are to rehabilitate persons who have been sub-
jected to torture, to rehabilitate their families, to in-
struct Danish health professionals In the examination
and treatment of persons who have heen subjected to
torture, and to carry on research into the nature, the
extent and the consequences of torture

.

The International  Rehabilitation
Council for Torture Victims 15 a pri-
vate non-profit foundation, created

in 1986 by the RCT. The objectives of the foundation
are, on an International basis, to support research inte
all aspects of torture, to support education and training
of health professionals and of other relevant personnel
In the medical, social, legal and ethical aspects of tor-
ture, and to serve as an international clearing house for
information about torture activities




