






































Tokyo, intervention is allowed in emergencies resulting from
prolonged resistance to take nourishment. It is evident that
even in this situation intervention is still a problem, if only
because of the risk involved in forced feeding. Pressure by
group members will often raise doubt about the freedom to
choose. A person who chooses to (continue to) refuse nour-
ishment should of course not become a victim of group coer-
cion. In practice it may be difficult to distinguish this from
(legitimate) group support and solidarity. This resembles the
doubts that may occur when a Jehovah’s Witness refuses a
life-saving blood transfusion. In practice I think this difficult
issue has to be solved at one’s own discretion. Sometimes
there are — at least legally — possibilities to separate the per-
son in question from the group, especially if it concerns
prisoners. In other situations, one should look for ways to
guarantee that the participants have room for decision, e.g.
by talking to them individually and having them to confirm
their wish to refuse nourishment without other people pres-
ent!l, _

Finally, I would like to say something about minors.
Young children are represented by their parents. If they re-
fuse nourishment, a measure to ensure child protection is
obvious, regarding the threat of physical destruction. In older
minors (Dutch law draws the line at 12 years) the will of the
child plays a role. If the child wants nourishment, the refusal
of the parents may be ignored. Most difficult is a situation
where an older minor himself refuses nourishment. It is pos-
sible that this refusal has to be respected too. In my opinion a
lot depends on the concrete circumstances: what is the par-
ents’ opinion, to what extent should the child be considered
competent to make its own decision, how dangerous is the
situation?

Final remarks

I have described some important legal principles with regard
to hunger strikes and issues that should play a role in the as-
sistance of hunger strikers by doctors. On balance, it can be
stated that the present law offers a clear frame for this assist-
ance. However, it does not release doctors from all dilemmas
that may occur during a prolonged hunger strike and for
which they still have to consult their own conscience and pro-
fessional ethics.

Notes

1. Miller WP. The hunger-striking prisoner. Journal of Prison and
Jail Health 1987; 6: 40-61.

2. These principles also concern the role of doctors in protecting
prisoners against torture. Like the Declaration of Tokyo, they are
included in the — “Gedragsregels voor artsen” [“code of conduct
for physicians”] (issued by the Royal Dutch Medical Associ-
ation).

3. Editorial alterations have been made at the 44th World Medical
Assembly in Marbella (1992).

4. For jurisdiction by thé European Committee in this matter see:
de Blois M. Het recht op de persoonlijke integriteit in het inter-
nationale recht [The right to personal integrity in international
law], Thesis, Amsterdam 1988, esp. p. 229-235. De Blois himself
argues thar force-feeding cannot be rejected when the life of the
person concerned is at risk.

5. Published in Nederlandse Jurisprudentie 1987, nr. 381.

6. For literature on health care and law see: Kelk C. Medische zorg
voor gedetineerden [Medical care for prisoners], Tijdschrift voor
Gezondheidsrecht 1989, p. 2-21 and H.J.J. Leenen, Handboek
gezondheidsrecht; gezondheidszorg en recht, Samsom 1991,
p. 189-192.

7. Circular letter of 4 December 1985, Penitentiaire Informatie
1986, nr. 31. The matter had actually been discussed for years
before this stand was taken.

8. According to Art. 15 Section 4 of the Dutch Constitution, he
whose freedom has been legally abridged can be limited in exer-
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cising his basic rights when they are not compatible with the
situation of detention.
9. Tijdschrift voor Gezondheidsrecht 1990/63.
10. Legemaarte J. Criteria voor wilsonbekwaamheid, Ned. Juristen-
blad 67, p. 190-193.
11. See also the Declaration of Malta, 1991.

V. THE “DOCTOR OF CONFIDENCE”

The role of a doctor involved in a hunger strike is usually not
limited to his specific expertise. The dependent position in
which most hunger strikers, like asylum seekers and
prisoners, find themselves implies that the relationship be-
tween the hunger striker and his doctor is not necessarily
based on trust. After all, the doctor is often employed by the
authority the hunger striker is opposing. It will not always be
understandable to refugees, often coming from countries
with repressive and violent governments, that their doctor is
employed by the government which is in conflict with the
hunger strikers. The conflict between the interests of his pa-
tient and those of his employer can also cause difficulties for
the doctor (see also contributions by Smeulers and Gevers).

It needs no explanation that hunger strikers need medical
attention and treatment, which can be provided by the Med-
ical Officer of the detention facility or the health authority
responsible for asylum seekers.

In some cases it may be advisable to appoint a “doctor of
confidence”, who is completely independent from any au-
thority such as the Prison Administration or the Government
Department responsible for refugee matters.

The feasibility of such an appointment and the decision of
which doctor to invite depends much on the conditions of the
country involved, the legal regulations and the preference of
the hunger striker, who ultimately has to decide.

Experience in the Netherlands has taught that suitable
“doctors of confidence” usually are general practitioners and
public health doctors (e.g. from a District Health Authority)
who have sufficient independence.

Conditions for the proper functioning of a “doctor of
confidence” are:

1. Toral medical independence

This implies: freedom to treat for the benefit of the hunger
striker(s); organizational and informative freedom, also with
respect to the management and staff of the organization the
doctor is working for. This independence should be unques-
tionable, which is especially important if the organization
(also) has a different and potentially conflicting relationship
with the hunger striker.

2. Willingness of the hunger striker to trust this doctor

A confidence doctor does not necessarily agree with the aim
of the hunger strike. He takes up a neutral position. How-
ever, this doctor promotes the medical and social interests.
This also means that he will encourage communication: open
contacts with the management (of asylum seekers centre or
penitentiary) and media, receiving visitors and mail, good
contacts with legal representative.

3. Coping with dilemmas

The “doctor of confidence” should be aware of and fully ac-
cept the very difficult, at time emotional and time-consuming
involvement which his job may require. This involvement im-
plies solving ethical dilemmas, providing empathy while
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shunning political identification, showing creativity in con-
tacts with legal advisers, authorities and media, and with-
standing pressure to give in to political pressure.

VI. GUIDELINES FOR MEDICAL AND
NURSING SUPPORT

1. Make sure the communicati on with the hunger striker is
optimal. If necessary, call in an independent interpre-
ter.

2. Assess whether a confidence doctor is needed, whose in-
dependent position should be stressed.

3. Try to get a clear picture of the cause and the objective
of the hunger strike. Is it also a thirststrike? How long do
they want to continue the strike? Have they been en-

gaged in a hunger strike before, for example in the -

country of origin, if so, was it successful?

4. Is it a group strike? If so, is there a spokesperson? Are
there any relatives? Are there any minors or pregnant
women? Does the group allow the individual hunger
striker to make his own decision? (Important to talk to
everyone individually).

5. The non-medical interests can be taken care of by an-
other agent: the lawyer or a representative of an or-
ganized interest group.

6. Suggest that this agent is always present when the
hunger striker talks to the authorities opposed by the ac-
tion or the media. Establish that this agent will act on be-
half of the hunger striker, if the latter has become men-
tally incapable.

7. As a doctor, provide information on the mental and
physical consequences of a hunger strike as soon as pos-
sible but no later than the third day, and in case of a
thirststrike on the first day. A confidence doctor should
have been appointed by then (if the hunger striker
wishes s0).

See chapter II for more information.

If the doctor of the refugee centre or detention facility is ab-
sent, the medical service of the institution (e.g. nurse) should
call in a locum. This applies especially when risk factors (see
8) exist or in case of a thirststrike.

The importance of sufficient fluid intake (2 l/day) and
good physical care should be stressed.

8. Determine whether there are any risk factors like
diabetes, epilepsy, gastric disorders. A hunger strike can
also be discouraged on strictly medical grounds in preg-
nant women or children.

9. Stress the importance of good medical and nursing sup-
port and make clear arrangements about it. This applies
to physical examination, laboratory analyses, use of
medicines and vitamins. Is only intravenous fluid sup-
pletion accepted or also drip feeding?

10. It is sensible to make arrangements in an early stage
about what should be done if the physical condition
deteriorates or if the hunger striker lapses into coma.

Preferably, these arrangements should be put in writing.

If the hunger striker indicates not to accept artificial feed-
ing — including forced feeding — or any medical treatment
until the aim is achieved, it is necessary to point out that you
cannot make such an important decision on your own. Ac-
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cording to the guidelines (Declaration of Tokyo) you should
insist on the opinion of an independent other doctor (the
“second opinion™). If the mental capacity of the hunger
striker is doubted, a judgement of a psychiatrist is required at
an early stage.

A model for a “statement of non-intervention” is provided
in chapter VII.

It is important to note that the doctor’s professional se-
crecy applies to such a “statement of non-intervention”. If a
doctor wants this statement to be known to others, he re-
quires the permission of the hunger striker. One should be
particularly aware of this when dealing with the press and
media (see 5: contact with the media by a non medical
agent).

As the “statement of non-intervention” is meant to be used
when the hunger striker is not able to express his own will any
more, it is inherent to the statement that, if necessary and
when the hunger striker is in coma, the statement can be
made public by the doctor of confidence. This is inevitable in
order to reach the purpose the hunger striker aims for by
means of the statement.

11. The “statement of non-intervention” should regularly be
evaluated in consultation with the hunger striker to
allow changes (which may well occur due to circum-
stances or change of will).

12. Visit the'hunger striker at least daily, pay attention to his
physical condition. Parameters such as weight, fluid bal-
ance and blood pressure can also be determined by a
nurse.

When and which laboratory analyses should be done, de-
pends on the condition and pathology of the person con-
cerned before the hunger strike began (especially disorders of
the kidney functions). See chapter III for more information.
If necessary, a local internist should be consulted.

A detailed medical file should be kept as well as a nursing
report.

13. If a hunger strike lasts longer than, for example, one
week, it is advisable to inform your colleagues (including
locums, other GP’s and specialists in the local hospital)
about the strike,

14. If the doctor of confidence is not the hunger striker’s
GP, inform the latter — with permission of the hunger
striker — about the course of the strike.

Indications for hospitalization
Firstly, it is important that the decision to hospitalize the
hunger striker is made according to his wish. Therefore, it
should be timely discussed.

The following parameters can be examined in a non cli-
nical setting and each may give cause for hospitalization:

* weight loss of more than 10% of the original weight (more
in people with extra reserves)

* disorders in consciousness/psychological decompensation

* signs of heart failure (dyspnea, oedema)

* signs of severe dehydration and kidney failure: orthostatic
hypotension (difference in systolic pressure between re-
cumbent and standing position of more than 25 mmHg)

* severe hypothermia: less than 35.5C

* severe bradycardia: less than 35/min, or irregular pulse

What to do after the hunger strike

15. Advise on refeeding: small frequent portions of easily di-
gestible food, about 3,000 kcal a day.
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16. Evaluate the hunger strike with the hunger striker. Re-
peat this after, for instance, one week (depending on the
mental condition and the “result” of the hunger strike).

It is up to the doctor of confidence to decide about the desir-
ability of a written statement in which the doctor states that
he refuses to accept liability for any permanent damage in the
hunger striker. A doctor of confidence in Germany has been
charged to be responsible for sustained damages. The legal
status and desirability of such a statement depends on the
situation and the legal circumstances in the country con-
cerned.

16

Such a statement formulated by a doctor still does not
protect him against all liability. The concrete actions of a
doctor will still be essential. It seems to be more important to
act according to the professional standards and to report
everything in a file, than to have a statement as mentioned
above. If the damage results from a mistake by a doctor, he is
responsible, with or without a statement.

In the case of death of the hunger striker, it is an unnatu-
ral death. Therefore, postmortem examination should be
performed by a medical examiner or the coroner. In general
autopsy will not be necessary if all medical data are re-
corded.
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VII. MODEL FOR A “STATEMENT OF NON-INTERVENTION”

Date:

Interpreter:

Today I, the undersigned (name, date of birth)
declare that I have refused nourishment/fluid since (date)

My motive for doing so is the following
(mention motives and courses followed so far).

I have informed my (family) and lawyer of my decision

I declare that I sign this statement by my own will and that I am aware of the consequences of the refusal of nourish-
ment/fluid for my health.

If I lose consciousness as a result of the refusal of nourishment/liquid, I want my doctors to know the following:

[ A. 1want all means to be applied in order to restore me to health. This implies that my refusal of nourishment
has ended.

[J B. Iwant to be hospitalized for observation and nursing, but not to receive artificial feeding. I want to continue
my refusal of nourishment also in this situation.

* I doallow []/notallow [] administration of fluid by drip or stomach tube.

* I doallow []/notallow [| administration of medically necessary medicines.

1 C. Ido not want to be hospitalized under any circumstances. I do want medical support, including artificial
feeding.

[] D. Ido notwant to be hospitalized under any circumstances. I also do not want to receive artificial feeding.

* Idoallow []/notallow [] administration of fluid per drip or stomach tube.

* I doallow []/notallow [ ] administration of medically necessary medicines.
I agree that my doctor will regularly evaluate whether this statement still represents my opinion.
Ido give []/do not give [ | permission to my doctor to make this statement public, when I am no longer able to ex-

press my own opinion, if necessary to secure the purpose of this statement.

Signature:

Hunger striker Doctor of confidence Psychiatrist
Independent doctor

Evaluation of this statement

Date: Confirmation/alteration:

Date: Confirmation/alteration:

): tick where appropriate
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VIII. DATA RECORDING PROTOCOL

’ |

Name:

Date of birth:

Country:

Language:

Interpreter needed:

On hunger strike since:

Motive:

Aim:

Relatives on strike: / not relevant
Spokesperson of the group: / not relevant
Lawyer/agent:

Medical history / risk factors / medicines / previous hunger strikes:

Conclusions physical examination:

Information on the consequences of a hunger strike, etc., provided on: date:

Laid down arrangements regarding assistance in writing, date:

Daily measurements by nurse:
weight

RR

pulse

temp

liquid intake/frequency

general impression/clinical appearance

complaints

mental condition

Recommended laboratory analyses about 7 days after the beginning of the hunger strike:

Blood: Hemoglobin, color indices, WBC, Glucose, Albumin,
Creatinine, Potassium, Sodium, TSH (in prolonged hunger strikes)

Urine: (24h.) quantity, sugar, ketones, protein

The analyses should be repeated depending on the symptoms.
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IX. ADDRESSES AND PHONE NUM-
BERS

[Chapter IX’s text has not been included in this supplement.
We refer readers to the original booklet which can be ob-
tained from the Johannes Wier Foundation.]

X. INTERNATIONAL RULES CON-
CERNING HUNGER STRIKES AND
FORCED FEEDING

Declaration of Tokyo (World Medical Association
1975)

Preamble

It is the privilege of the medical doctor to practise medicine
in the service of humanity, to preserve and restore bodily and
mental health without distinctions as to persons, to comfort
and to ease the suffering of his or her patients. The utmost re-
spect for human life is to be maintained even under threat,
and no use made of any medical knowledge contrary to the
laws of humanity.

For the purpose of this Declaration, torture is defined as
the deliberate, systematic or wanton infliction of physical
or mental suffering by one or more persons acting alone
or on the orders of any authority, to force another person to
yield information, to make confession, or for any other rea-
son.

Declaration

1. The doctor shall not countenance, condone or participate
in the practice of torture or other forms of cruel, inhuman
or degrading procedures, whatever the offence of which
the victim of such procedures is suspected, accused or
guilty, and whatever the victim’s beliefs or motives, and in
all situations, including armed conflict and civil strife.

2. The doctor shall not provide any premises, instruments,
substances or knowledge to facilitate the practice of tor-
ture or other forms of cruel, inhuman or degrading treat-
ment or to diminish the ability of the victim to resist such
treatment,

3. The doctor shall not be present during any procedure
during which torture or other forms of cruel, inhuman or
degrading treatment is used or threatened.

4. A doctor must have complete clinical independence in de-
ciding upon the care of a person for whom he or she is
medically responsible. The doctor’s fundamental role is to
alleviate the distress of his or her fellow men, and no mo-
tive whether personal, collective or political shall prevail
against this higher purpose.

5. Where a prisoner refuses nourishment and is considered
by the doctor as capable of forming an unimpaired and ra-
tional judgement concerning the consequences of such a
voluntary refusal of nourishment, he or she shall not be
fed artificially. The decision as to the capacity of the
prisoner to form such a judgement should be confirmed
by at least one other independent doctor. The con-
sequences of the refusal of nourishment shall be explained
by the doctor to the prisoner.

6. The World Medical Association will support, and should
encourage the international community, the national
medical associations and fellow doctors, to support the
doctor and his or her family in the face of threats or repri-
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sals resulting from a refusal to condone the use of torture
or other forms of cruel, inhuman or degrading treatment.

Declaration of Malta on Hunger Strikers (adopted by

the 43rd World Medical Assembly in Malta in 1991

and editorially revised at the 44th Assembly in

Marbella in 1992)

Preamble

1. The doctor treating hunger strikers is faced with the fol-
lowing conflicting values:

1.1 There is a moral obligation on every human being to re-
spect the sanctity of life. This is especially evident in the
case of a doctor, who exercises his skills to save life and
also acts in the best interests of his patients (Be-
neficence).

1.2 It is the duty of the doctor to respect the autonomy
which the patient has over his person. A doctor requires
informed consent from his patients before applying any
of his skills to assist them, unless emergency circum-
stances have arisen in which case the doctor has to act in
what is perceived to be the patient’s best interests.

2. This conflict is apparent where a hunger striker who has
issued clear instructions not to be resuscitated lapses
into a coma and is about to die. Moral obligation urges
the doctor to resuscitate the patient even though it is
against the patient’s wishes. On the other hand, duty
urges the doctor to respect the autonomy of the patient.

2.1 Ruling in favour of intervention may undermine the
autonomy which the patient has over himself.

Ruling in favour of non-intervention may result in a doc-
tor having to face the tragedy of an avoidable death.

3. A doctor/patient relationship is said to be in existence
whenever a doctor is duty bound, by virtue of his obliga-
tion to the patient, to apply his skills to any person, be it
in the form of advice or treatment.

This relationship can exist in spite of the fact that the pa-
tient might not consent certain forms of treatment or in-
tervention.

Once the doctor agrees to attend to a hunger striker, that
person becomes the doctor’s patient. This has all the im-
plications and responsibilities inherent in the doctor/pa-
tient relationship, including consent and confidentiality.

4. The ultimate decision on intervention or non-interven-
tion should be left with the individual doctor without the
intervention of third parties whose primary interest is
not the patient’s welfare. However, the doctor should
clearly state to the patient whether or not he is able to ac-
cept the patient’s decision to refuse treatment or, in case
of coma, artificial feeding, thereby risking death. If the
doctor cannot accept the patient’s decision to refuse
such aid, the patient would then be entitled to be at-
tended by another physician.

Guidelines for the management of hunger strikers

Since the medical profession considers the principle of sanc-
tity of life to be fundamental to its practice, the following
practical guidelines are recommended for doctors who treat
hunger strikers:

1. DEFINITION
A hunger striker is a mentally competent person who has
indicated that he has decided to embark on a hunger
strike and has refused to take food and/or fluids for a sig-
nificant interval.

2. ETHICAL BEHAVIOUR

2.1 A doctor should acquire a detailed medical history of the
patient where possible.
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2.2

2.3

2.4

2,5

2.6

20

A doctor should carry out a thorough examination of the
patient at the onset of the hunger strike.

Doctors or other health care personnel may not apply
undue pressure of any sort on the hunger striker to sus-
pend the strike. Treatment or care of the hunger striker
must not be conditional upon him suspending his
hunger strike.

The hunger striker must be professionally informed by
the doctor of the clinical consequences of a hunger
strike, and of any specific danger to his own particular
case. An informed decision can only be made on the
basis of clear communication. An interpreter should be
used if indicated.

Should a hunger striker wish to have a second medical
opinion, this should be granted. Should a hunger striker
prefer his treatment to be continued by the second doc-
tor, this should be permitted. In the case of the hunger
striker being a prisoner, this should be permitted by ar-
rangement and consultation with the appointed prison
doctor.

Treating infections or advising the patient to increase his
oral intake of fluid (or accept intravenous saline solu-
tions) is often acceptable to a hunger striker. A refusal to
accept such intervention must not prejudice any other
aspect of the patients health care. Any treatment admin-
istered to the patient must be with his approval.

CLEAR INSTRUCTIONS

The doctor should ascertain on a daily basis whether or
not the patient wishes to continue with his hunger strike.
The doctor should also ascertain on a daily basis what
the patient’s wishes are with regard to treatment should
he become unable to make an informed decision. These
findings must be recorded in the doctors personal med-
ical records and kept confidential.

ARTIFICIAL FEEDING

When the hunger striker has become confused and is
therefore unable to make an unimpaired decision or has
lapsed into a coma, the doctor shall be free to make the
decision for his patient as to further treatment which he
considers to be in the best interest of that patient, always
taking into account the decision he has arrived at during
his preceding care of the patient during his hunger
strike, and reaffirming article 4 of the preamble of this
declaration.

COERCION

Hunger strikers should be protected from coercive par-
ticipation. This may require removal from the presence
of fellow strikers.

FaMILY

The doctor has a responsibility to inform the family of
the patient that the patient has embarked on a hunger
strike, unless this is specifically prohibited by the patient.
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XI. READER’S EVALUATION AND RETURN FORM

| Dear reader,

The Johannes Wier Foundation for Health and Human Johannes Wier Foundation
Rights JWF) would like to know your opinion about this P.O. Box 1551

|  manual and be informed about your experiences in the 3800 BN Amersfoort

‘ assistance to hunger strikers. the Netherlands

‘ We would therefore appreciate if you would fill in this tel: +31-33-4726749
evaluation form and send it to: fax: +31-33-4726811

On this manual:

If you missed anything in the manual, please specify:

How have you been informed about the existence of this manual?

Do you think this manual is useful? [ yes 1 no
Do you have comments or suggestions for this manual? [ ves ] no
Please specify which

Could you use the manual in a case of assistance to hunger strikers? [ ] yes ] no

On your experience in the assistance to hunger strikers:

Could you identify country and place?

Did the hunger strike take place in a detention centre/refugee centre or other place?

Could you please describe the hunger strike (duration, number of persons, fatalities)

Did you have, as a doctor, professional independence? [] yes ] no
Did you experience pressure to influence the hunger strike? [ yes 1] no
If so, please describe what kind of pressure?

Have you been asked/forc.ed to apply force-feeding? ] yes 1 no
If so, please describe how this took place:

Did you receive support from your professional organisation? [ vyes ] no
Did you receive support from any other organisation? [ yes ] no

PLEASE TURN OVER

TORTURE Supplementum No. 2, 1996
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If you have any other information about your experience in assistance to hunger strikers, please describe:

Name and address:

Please fill in your name and postal address:

Thank you very much for returning this form. Your in-
formation will be kept confidential, and is useful for us
in updating the manual.

We would like to express our appreciation for your co-
operation by sending a free copy of one of our mission
reports: please indicate your choice:

[OJ Health and human rights in the Philippines (1991)

[J Health and human rights in Romania (1992)

[ South Africa 1991 — Apartheid and health care in
transition

[J Yugoslavia — Mistreatment of Ethnic Albanians
(1991)

[J Albania — Health and Human Rights (1992)

[[] Tazmamart, fort-militaire secret du Maroc (1993)
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The Rehabilitation and Research Centre
for Torture Victims is an independent,
humanitarian, non-political organiza-

tion established in 1982 to help victims of torture and to
contribute to the prevention of torture. Its main objec-
tives are to rehabilitate persons who have been sub-
jected to torture, to rehabilitate their families, to in-
struct Danish health professionals in the examination
and treatment of persons who have been subjected to
torture, and to carry on research into the nature, the
extent and the consequences of torture.

#
KI“YW‘T

The International Rehabilitation
IR‘ I Council for Torture Victims is a pri-
vate non-profit foundation, created

in 1986 by the RCT. The objectives of the foundation
are, on an international basis, to support research into
all aspects of torture, to support education and training
of health professionals and of other relevant personnel
in the medical, social, legal and ethical aspects of tor-
ture, and to serve as an international clearing house for
information about torture activities.



